PROPERTY  LAW:  1995-1996 


VOLUME  TWO 


J.  Phillips  and  K.  Knop 
Faculty  of  Law 
University  of  Toronto 


These  materials  are  reproduced  solely  for  the  use  of  students  in  the  Faculty  of  Law, 
University  of  Toronto. 


Storage 

KF 

560 

P45 

1995 

v.  2 


KwP  '  (o(p(j  t 


SOM  lASm  LAW  USRASY 

:  OCT  26  1995 

FACULTY  OF  LAW 

UKlYBSiTY  Of  T0R3HT0 


BORA  LASKIN  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


PROPERTY  LAW:  1995-1996 


VOLUME  TWO 


J.  Phillips  and  K.  Knop 
Faculty  of  Law 
University  of  Toronto 


These  materials  are  reproduced  solely  for  the  use  of  students  i 
University  of  Toronto. 


the  Faculty  of  Law, 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/propertylaw02phil_5 


TABLE  OF  CONTENTS:  VOLUME  TWO 


CHAPTER  EIGHT:  PROPERTY.  POLITICS.  THE  CONSTITUTION.  AND  THE  STATE 

fa)  Introduction  . 1 

fb)  Freedom  From:  The  Line  Between  Regulation  and  Taking 


The  United  States  Constitution  . . . 2 

Pennsylvania  Coal  v.  Mahon  . .  2 

Keystone  Bituminous  Coal  Association  v.  DeBenedictis . 6 

British  and  Canadian  Constitutions . 15 

Manitoba  Fisheries  Ltd,  v.  The  Queen . . . . . 15 

Queen  in  Right  of  British  Columbia  v.  Tener  et  al . 22 

Notes . 26 

Re  Haddock  et  al  and  Attorney-General  of  Ontario  . 27 

(c)  Freedom  To:  Property  and  Welfare . 31 

London  Borough  of  Southwark  v.  Williams . 31 

Reference  Re  Lands  Protection  Act.  Prince  Edward  Island . 35 


CHAPTER  NINE:  POSSESSION  AND  TITLE  AT  COMMON  LAW  -  COMMON  LAW 

ABORIGINAL  TITLE 


fa)  Introduction  to  Aboriginal  Rights . . . 37 

Calder  v.  Attorney-General  of  British  Columbia . 38 

Note:  Common  Law  Aboriginal  Title . . 44 


Royal  Commission  on  Aboriginal  Peoples,  Treaty-Making 


in  the  Spirit  of  Co-Existence . 45 

Note:  Establishing  Aboriginal  Rights . 47 


fb)  Aboriginal  Rights  and  the  Constitution 

Note:  The  Fiduciary  Duty  of  the  Crown . 48 

R.  v.  Sparrow  . 48 

Delgamuukw  v.  The  Queen:  Judgment  of  Lambert  J.A . 48 

Delgamuukw  v.  The  Queen:  Judgment  of  MacFarlane  J.A . 71 


CHAPTER  TEN:  INTRODUCTION  TO  LANDLORD  AND  TENANT  LAW  -  THE 

NATURE  OF  THE  LEASEHOLD  RELATIONSHIP 


fa)  Introduction . 84 

fb)  Leases  and  Licences . 85 

Re  BA  Oil  Co.  and  Halpert  . 86 

Metro-Matic  Services  v.  Hulmann  . 89 

Note  . 93 

(c)  The  Independence  of  Covenants . 94 

fd)  From  Property  to  Contract?  The  Law  Relating  to  Abandonment  . 95 

Goldhar  v.  Universal  Sections  and  Mouldings  Ltd . 96 

Highway  Properties  Ltd,  v.  Kelly.  Douglas  &  Co .  101 


Notes 


106 


CHAPTER  ELEVEN:  LANDLORD  AND  TENANT  OBLIGATIONS  AT  COMMON 

LAW 

U)  Introduction .  109 

fb)  The  Landlord’s  Covenant  for  Quiet  Enjoyment  .  . .  109 

Owen  v.  Gadd  .  110 

Kennv  v.  Preen .  112 

Notes .  116 

(c)  The  Landlord’s  Covenant  for  Non-Derogation  from  Grant .  117 

Harmer  v.  Tumbil  (Nigeria)  Tin  Areas  Ltd .  117 

Port  v.  Griffith .  119 

Notes .  121 

(d)  Express  and  Implied  Landlord  Covenants  .  123 

Davev  v.  Christoff .  123 

Notes .  126 

Tohnston  v.  Givens  .  127 

Note  . 129 

Brvmer  v.  Thompson . . .  129 

(e)  1  he  Tenant’s  Obligation  to  Pay  Rent  and  Landlord’s  Remedies .  131 

Forfeiture:  Statutory  Provisions  .  131 

Distress  Generally . 132 

Distress  and  Forfeiture:  Country  Kitchen  Ltd,  v.  Wabush  Enterprises  Ltd  ....  134 


ff)  Forfeiture  aed  Relief  from  Forfeiture  for  Tenants .  138 

Re  leans  West  Unisex  Ltd  .  140 

Notes .  142 

fg)  Landlords’  Remedies  Following  Abandonment .  143 

North  Bay  T.V.  and  Audio  Ltd,  v.  Nova  Elearonics  .  144 

Highway  Properties  and  Mitigation .  147 

Toronto  Housing  Co.  Ltd,  v.  Postal  Promotions  Ltd  (H.C.)  .  147 

Toronto  Housing  Co.  Ltd,  v.  Postal  Promotions  Ltd  (C.A.)  .  150 

Notes .  151 

Windmill  Place  v.  APECO  of  Canada  Ltd .  152 


CHAPTER  TWELVE:  RESIDENTIAL  TENANCIES 

fa)  Introduction  . 155 

Makuch  and  Weinrib,  Security  of  Tenure .  156 

Yee,  "Rationales  for  Tenant  Protection" .  159 

Landlord  and  Tenant  Act .  163 

Notes  .  167 

190  Lees  Avenue  Limited  Partnership  v.  Dew  et  al .  168 

fb)  Fitness  for  Use  and  Repair  Obligations:  Section  94  .  170 

Paielle  Investments  Ltd,  v.  Herbold .  170 

Re  Ouann  and  Paielle  Investments  Ltd .  172 


Notes 


177 


fc)  Termination  of  Residential  Tenancies  .  179 

Non-Payment  of  Rent  .  182 

Termination  Pursuant  to  the  Landlord’s  Legitimate  Needs  - 

Demolition,  Conversion,  etc .  184 

Re  Gatti  and  Forsythe  .  186 

721476  Ontario  Ltd,  v.  Asseltine  . . .  188 

Termination  Pursuant  to  the  Landlord’s  Legitimate  Needs: 

Personal  Occupation  by  the  Landlord  .  191 

Taffer  v.  Sachdev  . 193 

Notes . 194 

Termination  for  Tenant  Fault  . . . .  195 

Re  Ottawa-Carleton  and  Dimario  .  197 

Re  Metropolitan  Toronto  Houseing  Authority  and  Pennant  .  199 

Metropolitan  Toronto  Housing  v.  Smith 


199 


I 


1 


CHAPTER  EIGHT 

PROPERTY,  POLITICS,  THE  CONSTITUTION  AND  THE  STATE 


A)  INTRODUCTION 

It  is  a  commonplace  of  political  philosophy  that  the  western  liberal  tradition  places  great 
emphasis  on  the  freedom  of  the  individual.  This  freedom  is  often  discussed  in  terms  of 
freedom  from  control  by  others,  especially  the  state.  It  is  also  often  contended  that  private 
property  serves  a  crucial  role  in  protecting  and  enhancing  such  freedom.  Professor  Jeremy 
Paul,  for  example,  states  that  property  acts  "as  protector  of  individual  rights  against  other 
citizens  and  as  safeguard  against  excessive  government  interference":  "The  Hidden  Structure 
of  Takings  Law",  (1991)  64  Southern  California  Law  Review  1393.  The  same  point  was  made 
many  years  ago  by  Morris  Cohen,  one  of  the  leading  legal  realists,  who  argued  that  private 
property  gives  those  who  have  enforceable  claims  to  resources  power  over  their  own  lives  and 
a  measure  of  power  over  the  Eves  of  others:  "Property  and  Sovereignty",  (1927)  13  Cornell 
Law  Quarterly  8. 

The  enhancement  of  individual  liberty  is  therefore  often  cited  as  a  justification  for  private 
property  in  general.  More  particularly,  it  also  serves  as  an  argument  for  putting  into  private 
hands  as  many  as  possible  of  the  strands  in  the  bundle  of  rights  that  property  represents.  But 
no  society  places  the  whole  bundle  in  individual  hands,  for  all  recognise  that  to  one  degree  or 
another  individual  property  rights  must  give  way  to  society’s  collective  goals.  This  is  most 
obviously  achieved  by  taxation,  but  there  are  a  host  of  others  ways  in  which  this  is  also  done, 
some  of  which  we  have  discussed  above  -  see  the  debate  over  property  and  discrimination.  The 
first  substantive  section  of  this  chapter  examines  another  area  where  public  goals  and  private 
rights,  or  perhaps  the  private  rights  of  the  few  and  the  private  rights  of  the  many,  collide  - 
takings. 

The  second  section  of  this  chapter  examines  a  somewhat  different,  but  related,  aspect  of  the 
relationship  between  property  and  the  state  -  the  extent  to  which  citizens  should  have  some 
entitlement  to  a  minimum  level  of  property.  This  introductory  note  began  by  talking  about 
property  as  providing  freedom  from  government  interference.  But  it  has  long  been  recognised 
that  this  negative  liberty  is  not  the  only  kind  of  liberty.  There  is  also  such  a  thing  as  positive 
liberty,  the  freedom  to  Eve  a  fuU  life,  which  may  require  the  state  to  provide  the  means  to  do 
so.  The  second  substantive  section  examines  how  a  poEtical  theory  that  stresses  "freedom  to" 
might  alter  current  conceptions  of  the  relation  between  property  and  the  state. 
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NOTES 


1)  In  Home  Orderly  Services  Ltd  v.  Government  of  Manitoba  (1987),  49  Man.  R.  246  (C.A.) 
the  plaintiff  was  in  the  business  of  providing  services  to  the  partially  disabled.  Many  of  the 
recipients  of  those  services  had  the  fees  paid  by  the  government.  In  1984  the  government 
decided  to  provide  the  services  itself  for  free,  thereby  effectively  destroying  Home  Orderly’s 
business.  The  company  sued  for  compensation,  citing  Manitoba  Fisheries.  The  trial  court 
struck  out  the  Statement  of  Claim  as  disclosing  no  cause  of  action.  It  stated  that  the 
Government  was  merely  providing  a  competing  service,  which  happened  in  this  case  to  render 
the  private  service  completely  unprofitable,  but  it  had  not  prevented  Home  Orderly  from 
operating.  The  Court  of  Appeal  upheld  this  decision,  but  principally  on  the  ground  that 
Home  Orderly  had  always  been  substantially  dependent  on  the  state  for  its  survival.  The 
Court  of  Appeal  stated  that  ordinarily  the  government  must  compensate  for  a  takeover  or  the 
destruction  of  a  private  commercial  venture. 

Are  both  judgments  consistent  with  Manitoba  Fisheries  and  Tener?  In  your  view,  are  the 
principles  enunciated  correct  ones? 


2)  In  1980  The  City  of  Winnipeg  designated  the  Fort  Garry  Hotel  as  an  historic  building.  In 
1983  the  city  refused  a  request  from  the  hotel’s  owner  for  it  to  be  delisted.  Listing,  among 
other  things,  prevented  demolition  of  the  building  and  limited  the  alterations  that  could  be 
made  to  it.  After  years  of  losses,  the  owners  sued  for  compensation  for  loss  of  value  of  land 
and  losses  incurred  in  the  running  of  the  hotel.  The  court,  in  Harvard  Investments  Ltd,  v. 
City  of  Winnipeg  (1994),  54  L.C.R.  163  (Man.  Q.B.),  summarised  one  of  the  owner’s 
arguments  thus:  "The  listing,  Harvard  argued,  was  tantamount  to  an  expropriation  in  that  it 
deprived  Harvard  of  certain  of  its  rights  of  property  and  ownership  to  the  hotel  by  converting 
such  rights  and  ownership  to  the  City.  An  example  of  such  deprivation  ...  was  the  right  to 
demolish  the  hotel".  The  court’s  response  to  this  argument  was  as  follows: 

"The  listing  ...  was  not  a  statutory  or  regulatory  taking  as  such.  It  did  not  deprive  the  owner 
...of  its  title  to  and  possession  of  the  land.  It  did,  however,  prevent  the  owner  ...  from  doing 
with  the  hotel  building  as  it  saw  fit....  While  this  may  be,  as  Harvard  argued,  an  effective 
deprivation  comparable  to  a  taking  of  the  owner’s  equity  in  the  land,  it  is  not,  in  my  opinion, 
compensable....  I  am  in  agreement  with  the  City’s  position  that  the  listing  and  designation  of 
the  hotel  was  merely  an  exercise  of  a  regulatory  power  similar  to  the  regulation  of  the  use  of 
lands  through  a  zoning  by-law.  While  it  may  have  the  effect  of  limiting  and  curtailing  the  use 
of  the  lands,  it  does  not  amount  to  a  taking  nor  does  it  vest  any  rights  to  the  property  in  the 
City". 
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CHAPTER  NINE 

POSSESSION  AND  TITLE  AT  COMMON  LAW: 
COMMON  LAW  ABORIGINAL  TITLE 


Al  INTRODUCTION 

This  chapter  provides  a  necessarily  brief  introduction  to  the  subject  of  aboriginal  rights  in 
land.  You  will  all  be  aware  that  the  issue  of  aboriginal  rights  has  in  the  last  two  decades 
become  an  increasingly  important  legal  and  political  one  in  Canada;  it  has  also  received  much 
attention  in  recent  years  in  the  courts  and  legislatures  of  Australia  and  New  Zealand  and,  to 
a  lesser  extent,  in  the  USA. 

Before  reading  the  cases  and  other  materials,  a  number  of  general  points  should  be  borne  in 
mind. 

1)  The  nature  and  extent  of  aboriginal  rights  described  here  are  the  rights  recognized  by  the 
Canadian  legal  system.  This  is  not  necessarily  the  set  of  rights  to  which  the  indigenous  peoples 
themselves  claim  to  be  entitled.  The  brief  extract  from  the  Royal  Commission  on  Aboriginal 
Peoples  is  included  to  give  some  sense  of  the  ways  in  which  aboriginal  peoples  think  about 
land  and  rights  to  land. 

2)  Aboriginal  rights  are  legally  enforceable  in  the  same  sense  as  any  other  legally  recognised 
right  is  enforceable,  against  both  the  State,  and  other  residents  within  the  State.  They  are 
rights  which  the  indigenous  peoples  possess  which  are  not  possessed,  and  cannot  be  possessed, 
by  non-native  persons  within  the  State. 

3)  In  this  chapter  the  term  aboriginal  rights  does  not  refer  to  treaty  rights.  The  rights  discussed 
here  arise  independent  of  any  treaty.  The  Calder.  Sparrow  (in  the  constitutional  law  casebook) 
and  Delgamuukw  cases,  and  the  note  below  on  "Establishing  Aboriginal  Rights",  discuss  how 
they  arise. 

4)  Canadian  law  starts  with  the  position  that  the  absolute,  or  "radical",  title  to  all  land  within 
the  state,  including  land  over  which  any  aboriginal  title  or  right  may  exist,  belongs  to  the 
Crown.  This  "radical"  title  is  the  ultimate  Crown  title  out  of  which  estates  are  carved. 
Aboriginal  title  has  been  described  as  a  burden  on  that  radical  or  absolute  title.  It  is  not  an 
estate  held  in  tenure  from  the  Crown.  It  is  not  created  by  length  of  occupation  by  the  native 
people  on  some  theory  of  adverse  possession,  for,  as  a  number  of  judges  have  pointed  out, 
there  was  no  person  or  persons  against  whom  the  indigenous  people’s  usage  could  be  adverse. 
Aboriginal  title  is,  as  many  courts  have  stated,  a  sui  generis  interest  in  land:  see  the  Calder  and 
Guerin  cases. 
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5)  Since  1982  the  topic  of  aboriginal  rights  has  become  a  constitutional  issue.  Section  35  (1)  of 
the  Constitution  Act.  1982,  states:  "the  existing  Aboriginal  rights  of  the  Aboriginal  peoples 
of  Canada  are  recognized  and  affirmed".  Thus  those  rights  which  existed  in  1982  (that  is,  were 
not  extinguished  before  1982)  are  now  constitutionally  protected.  Because  the  topic  of 
aboriginal  rights  is  both  a  matter  of  property  law  and  one  of  constitutional  law,  we  will  deal 
with  it  jointly  in  both  courses.  As  we  will  see  in  the  Delgamuukw  case,  the  term  "aboriginal 
rights"  has  come  to  include  not  only  claims  to  aboriginal  title  or  claims  to  aboriginal  fishing, 
hunting  and  gathering  rights,  but  also  to  jurisdiction  over  the  lands  in  question.  This  is  further 
indication  that  the  debate  has  moved  beyond  property  law  and  into  the  constitutional  arena. 

As  a  result  of  the  entrenchment  of  existing  aboriginal  rights  in  the  Constitution,  there  has 
been  much  litigation  over  both  the  original  existence  of  those  rights  in  particular  places,  and 
over  whether  any  such  rights  as  did  once  exist  were  extinguished  before  1982.  Sparrow  is  the 
leading  case  on  extinguishment,  and  the  issue  is  also  canvassed  extensively  in  Delgamuukw. 
Briefly,  Canadian  law  holds  that  aboriginal  title  can  be  extinguished,  either  by  cession  by  the 
native  people  connected  with  a  particular  area,  as  under  a  treaty,  or  by  unilateral  act  of  the 
Crown,  Parliament,  or  local  territorial  government.  That  is,  prior  to  1982,  aboriginal  rights 
recognized  by  the  common  law  could  be  amended  or  defeated  by  valid  legislation  in  the  same 
manner  as  any  other  part  of  the  common  law.  Since  1982  it  remains  possible  for  aboriginal 
rights  to  be  regulated;  how  far  this  may  be  done,  and  for  what  reasons,  are  matters  still  being 
worked  out  by  the  courts:  see  Sparrow. 


CALDER  ET  AL  v.  ATTORNEY-GENERAL  OF  BRITISH  COLUMBIA  (1973),  34  D.L.R. 
(3d)  145  (S.C.C.) 

In  Calder  v.  A.G.B.C..  the  issue  was  whether  the  Nishga  people  of  British  Columbia  possessed 
aboriginal  rights  to  their  traditional  lands  in  the  Naas  River  Valley.  The  action  was  dismissed 
at  trial,  and  the  Court  of  Appeal  rejected  the  appeal.  The  Supreme  Court  of  Canada  split 
three-three,  with  the  seventh  member  of  the  Court,  Pigeon  J.,  expressing  no  opinion  on  the 
substantive  issues  and  holding  against  the  Nishgas  on  a  procedural  ground.  Judson  J.,  Martland 
and  Ritchie  JJ  concurring,  first  noted  that  there  were  two  "sources"  for  aboriginal  title  cited 
by  the  Nishga.  One  was  the  Royal  Proclamation  of  1763,  which  is  discussed  in  detail  in  the 
Constitutional  Law  casebook,  volume  2,  pp.  9-11.  The  relevant  part  of  the  Royal  Proclamation 
states: 

"And  We  do  ...  declare  it  to  be  Our  Royal  Will  and  Pleasure,  for  the  present  as  aforesaid,  to 
reserve  under  our  Sovereignty,  Protection,  and  Dominion,  for  the  use  of  the  said  Indians,  all 
the  Lands  and  Territories  not  included  within  the  Limits  of  Our  said  Three  new 
Governments,  or  within  the  limits  of  the  Territory  granted  to  the  Hudson’s  Bay  Company, 
as  also  all  the  Lands  and  Territories  lying  to  the  Westward  of  the  Sources  of  the  Rivers  which 
fall  into  the  Sea  from  the  West  and  North  West  as  aforesaid." 


44 


of  Canada.  To  have  and  to  hold  the  same  to  Her  Majesty  the  Queen  and  her  successors  forever." 

If  there  was  no  Indian  title  extant  in  British  Columbia  in  1899,  why  was  the  treaty  negotiated  and  ratified? 

[Hall  J.  then  held  that  the  Royal  Proclamation  of  1763  did  apply  to  "the  lands  west  of  the 
Rocky  Mountains",  although  it  was  merely  declaratory  of  Indian  title,  it  did  not  establish  that 
title.  He  continued] 

This  important  question  remains:  were  the  rights  either  at  common  law  or  under  the  Proclamation  extinguished? 
Tysoe,  J.A.,  said  in  his  regard  [in  the  Court  of  Appeal  judgment].... "It  is  true,  as  the  appellants  have  submitted, 
that  nowhere  can  one  find  express  words  extinguishing  Indian  title."  The  parties  here  agree  that  if 

extinguishment  was  accomplished,  it  must  have  occurred  between  1858  and  when  British  Columbia  joined 
Confederation  in  1871.  The  respondent  relies  on  what  was  done  by  Governor  Douglas  and  by  his  successor, 
Frederick  Seymour,  who  became  Governor  in  1864.  Once  aboriginal  tide  is  established,  it  is  presumed  to 
continue  until  the  contrary  is  proven.  This  was  stated  to  be  the  law  by  Viscount  Haldane  in  Amodu  Tiiani  v. 
Secretary,  Southern  Nigeria  [1921]  2  A.C.  399....  The  appellants  rely  on  the  presumption  that  the  British  Crown 
intended  to  respect  native  rights;  therefore,  when  the  Nishga  people  came  under  British  sovereignty  ...  they  were 
entided  to  assert,  as  a  legal  right,  their  Indian  tide.  It  being  a  legal  right,  it  could  not  thereafter  be  extinguished 
except  by  surrender  to  the  Crown  or  by  competent  legislative  authority,  and  then  only  by  specific  legislation. 
There  was  no  surrender  by  the  Nishgas  and  neither  the  Colony  of  British  Columbia  nor  the  Province,  after 
Confederation,  enacted  legislation  specifically  purporting  to  extinguish  the  Indian  tide  nor  did  Parliament  at 
Ottawa....  It  would  ...  appear  to  be  beyond  question  that  the  onus  of  proving  that  the  Sovereign  intended  to 
extinguish  the  Indian  tide  lies  on  the  respondent  and  that  intention  must  be  "clear  and  plain".  There  is  no  such 
proof  in  the  case  at  bar;  no  legislation  to  that  effect.... 

On  the  question  of  extinguishment,  the  respondent  relies  on  what  was  done  by  Governors  Douglas  and  Seymour 
and  the  Council  of  British  Columbia.  The  appellants,  as  I  have  previously  mentioned,  say  that  if  either  Douglas 
or  Seymour  or  the  Council  of  the  Colony  of  British  Columbia  did  purport  to  extinguish  the  Nishga  tide  that 
any  such  attempt  was  beyond  the  powers  of  either  the  Governors  or  of  the  Council  and  that  what,  if  anything, 
was  attempted  in  this  respect,  was  ultra  vires. 

[Hall  J.  reviewed  the  powers  of  colonial  Governors  and  concluded  that  they  did  not  have  the 
authority  to  extinguish  aboriginal  title.  He  also  did  not  believe  that  the  various  colonial  Acts 
represented  a  clear  intention  to  do  so,  but  even  if  "any  attempt  was  made  to  extinguish  the 
title  it  was  beyond  the  power  of  the  Governor  or  of  the  Council  to  do  so."] 


NOTE  ON  COMMON  LAW  ABORIGINAL  TITLE 


Hall  J’s  judgment  in  Calder  is  generally  considered  to  be  the  source  of  judicial  recognition  of 
common  law  aboriginal  title.  That  is,  rights  in  land  stemming  from  pre-settlement  occupation 
which  are  recognised  by  the  common  law  and  which  became  part  of  that  law.  Confirmation 
of  the  existence  of  this  aboriginal  title  can  probably  be  traced  to  the  Guerin  case,  which  also 
discusses  extensively  the  nature  of  that  title.  The  relevant  parts  of  the  Guerin  case  are  extracted 
in  the  Constitutional  Law  Casebook,  volume  2,  pp.  15-19. 
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It  is  true  that  Canadian  property  law  recognizes  Aboriginal  territorial  interests  under  the  rubric  of  Aboriginal 
title.  Yet ...  it  is  difficult  to  use  traditional  property  concepts  to  describe  Aboriginal  understandings  of  Aboriginal 
title.  Such  understandings  involve  a  truly  distinctive  mix  of  principles  of  ownership,  responsibility,  stewardship 
and  governance.  Moreover,  litigation  is  time-consuming  and  expensive  and  proceeds  on  a  case  by  case  basis. 
Aboriginal  nations,  as  well  as  the  Crown,  have  long  recognized  the  need  for  negotiated  agreements  to  provide 
protection  to  Aboriginal  ways  of  life  beyond  that  currently  provided  by  Canadian  law.... 


NOTE:  ESTABLISHING  ABORIGINAL  RIGHTS 

As  Calder  demonstrates,  the  question  of  the  existence  of  an  aboriginal  right  is  ajudicated  on 
the  basis  of  occupation  and  use  at  the  time  of  the  assertion  of  sovereignty.  The  aboriginal  right 
attaches  to  land  occupied  and  used  by  aboriginal  peoples  as  their  traditional  home  prior  to  the 
assertion  of  sovereignty.  Thus  the  content  of  aboriginal  rights  may  vary  from  case  to  case; 
aboriginal  rights  are  fact  and  site  specific.  The  nature  and  content  of  the  right,  and  the  area 
within  which  the  right  was  exercised,  are  questions  of  fact. 

On  the  threshold  question  of  establishing  an  aboriginal  right,  many  cases  have  used 
archaeological  and  anthropological  data,  accounts  of  contemporary  settlers  and  traders,  and  the 
oral  traditions  of  the  particular  group  of  indigenous  people  concerned:  see  Lambert  J.A.’s 
description  of  the  trial  in  Delgamnnkw.  below.  Canadian  courts  in  recent  years  have 
repeatedly  quoted  from  the  decision  of  Mahoney  J.  in  Hamlet  of  Baker  Lake  v.  Minister  of 
Indian  Affairs  and  Northern  Development  (1979),  107  D.L.R.(3d)  513  (F.C.T.D)  to  describe 
what  must  be  proved: 

1.  That  the  plaintiffs  and  their  ancestors  were  members  of  an  organized  society; 

2.  That  the  organized  society  occupied  the  specific  territory  over  which  the  Aboriginal  title 
is  asserted; 

3.  That  the  occupation  was  to  the  exclusion  of  other  organized  societies; 

4.  That  the  occupation  was  an  established  fact  at  the  time  sovereignty  was  asserted  by  England. 

More  recently  the  Supreme  Court  of  Canada,  in  Sparrow,  held  that  for  an  aboriginal  "practice" 
to  be  an  aboriginal  right,  it  must  have  been  "an  integral  part"  of  the  "distinctive  culture"  of 
the  people  in  question. 
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CHAPTER  TEN 

INTRODUCTION  TO  LANDLORD  AND  TENANT  LAW: 
THE  NATURE  OF  THE  LEASEHOLD  RELATIONSHP 


A)  INTRODUCTION 

The  principal  characteristic  of  the  landlord-tenant  relationship  at  common  law  is  that  the 
leasehold  interest  is  conceived  of  as  an  estate  in  land.  While  the  relationship  of  landlord  and 
tenant  is  created  by  contract,  the  relationship  itself  is  not  a  contractual  but  a  property 
relationship.  In  this  sense  it  is  the  same  as  the  relationship  between  a  buyer  and  seller  of  land; 
they  may  contract  to  buy  and  sell,  but  once  they  have  done  so  they  are  not  in  a  continual 
contractual  relationship  that  may  modified  by  negotiation  or  even  breached.  The  buyer  has 
an  estate  and  can  exclude  the  seller;  dealings  between  the  two  are  at  an  end. 

So  too  m  the  classical  conception  of  the  leasehold  estate.  Once  the  tenant  has  the  lease  he  or 
she  has  an  estate  and  the  absolute  right  to  exclusive  possession  against  all  the  world,  including 
the  landlord,  for  so  long  as  the  term  of  the  lease  provides.  All  the  landlord  has  is  the  reversion 
-  the  right  to  retake  possession  and  full  rights  when  the  tenant’s  estate  is  at  an  end. 

The  landlord-tenant  relationship  is  thus  a  relationship  created  by  contract,  express  or  implied, 
in  which  a  person  with  an  interest  in  real  property  -  the  landlord  or  lessor  -  grants  a  lesser 
interest  in  that  property  to  the  tenant  or  lessee.  The  technical  term  for  lease  is  demise,  and  the 
leased  land  is  often  referred  to  as  the  "demised  premises".  The  lesser  interest  demised  is  that 
of  exclusive  possession  of  land  for  a  definite  or  potentially  definite  period  of  time.  A  leasehold 
estate  cannot  be  of  uncertain  duration. 

The  remainder  of  this  chapter  expands  on  the  point  that  a  lease  confers  an  estate  in  land,  not 
merely  certain  contractual  rights  and  obligations,  by  examining  the  distinction  between  leases 
and  licences,  the  doctrine  of  the  independence  of  covenants,  and  the  legal  consequences  that 
flow  from  physical  abandonment  of  the  demised  premises  by  the  tenant. 

This  chapter  deals  with  the  common  law  of  landlord  and  tenant.  The  common  law  has  now 
been  superseded  in  the  area  of  residential  tenancies  by  statutory  reform.  Only  minor  statutory 
changes  have  affected  non-residential  tenancies,  which  are  therefore  still  largely  governed  by 
traditional  common  law  principles.  Thus  the  principles  of  law  discussed  in  this  chapter  and 
the  next  concern  commercial,  or  non-residential,  tenancies  only. 
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NOTE:  In  recent  years  there  has  been  much  litigation  in  the  English  courts  over  the 
lease/licence  test,  principally  because  English  statutes  protecting  tenants’  rights  apply  only 
when  the  tenant  has  a  "lease".  Landlords  sought  to  evade  these  statutes  by  giving  tenants  what 
they  referred  to  as  "licences".  The  leading  case  is  Street  v.  Mountford  [1985]  A.C.  809  (H.L.). 
Mr.  Street  rented  a  room  to  Mrs.  Mountford  pursuant  to  an  agreement  which  gave  her  the 
right  to  exclusive  possession.  Throughout  this  agreement  the  word  "licence"  was  used  to  refer 
to  it:  for  example  one  clause  stated  that  "an  initial  deposit  equivalent  to  2  weeks  licence  fee 
will  be  refunded  on  termination  of  the  licence...."  Street  argued,  in  the  words  of  Lord 
Templeman,  for  the  following  proposition  of  law:  "an  occupier  granted  exclusive  possession 
for  a  term  at  a  rent  may  nevertheless  be  a  licensee  if  ...  there  is  manifested  the  clear  intentions 
of  both  parties  that  the  rights  granted  are  to  be  merely  those  of  a  personal  right  of  occupation 
and  not  those  of  a  tenant".  The  House  of  Lords  rejected  this  argument,  and  largely  ended  a 
long-running  controversy  in  English  law  in  this  area,  by  holding  that  exclusive  possession  for 
a  term  at  a  rent  creates  a  tenancy  in  the  absence  of  special  circumstances.  Such  special 
circumstances  would  include,  for  example,  accommodation  that  went  with  a  job,  such  as 
caretaker’s  premises,  but  they  could  not  include  statements  of  apparent  intention  by  the  parties 
that  their  agreement  be  a  licence:  "the  only  intention  which  is  relevant  is  the  intention 
demonstrated  by  the  agreement  to  grant  exclusive  possession  for  a  term  at  a  rent".  In  a  now 
famous  metaphor  Lord  Templeman  stated:  "The  manufacture  of  a  five  pronged  implement  for 
manual  digging  results  in  a  fork  even  if  the  manufacturer,  unfamiliar  with  the  English 
language,  insists  that  he  intended  to  make  and  has  made  a  spade". 
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is  merit  here  as  in  other  situations  in  avoiding  multiplicity  of  actions  that  may  otherwise  be  a  concomitant  of 
insistence  that  a  landlord  engage  in  instalment  litigation  against  a  repudiating  tenant.... 

I  would,  accordingly,  allow  this  appeal,  with  costs  to  the  appellant  throughout,  and  remit  the  case  to  the  trial 
Judge  for  assessment  of  damages.  It  follows  that  I  would  overrule  the  Goldhar  case. 


NOTES 


1)  In  chapter  eleven  we  will  revisit  the  issue  of  the  rights  and  duties  of  landlord  and  tenant  on 
abandonment  of  the  premises  by  the  tenant.  For  now,  consider  whether  the  judgment  of  the 
Supreme  Court  in  Highway  Properties,  in  addition  to  allowing  the  landlord  to  sue  for 
prospective  damages,  also  imposed  on  the  landlord  an  obligation  to  mitigate  damages?  If  not, 
should  it  have  done  so? 


2)  Parts  of  the  judgment  of  the  Supreme  Court  in  Highway  Properties  appear  to  support  a 
broad  application  of  contract  doctrines  to  leases.  Yet  the  actual  change  in  the  law  which 
resulted  from  the  case  was  a  small  one,  and  the  court  certainly  did  not  explicitly  state  that 
leaseholds  generally  should  be  governed  by  contract  law.  In  a  number  of  cases  since  then  other 
courts  have  appeared  to  move  other  aspects  of  landlord-tenant  law  to  a  more  contractual  basis. 
For  example,  a  recent  decision  of  the  British  Columbia  Court  of  Appeal  appears  to  undermine 
the  rule  on  the  independence  of  covenants.  In  Lehndorff  Canadian  Pension  Properties  Ltd,  et 
a!  v.  Davis  Management  Ltd,  et  al  (1989),  59  D.L.R.  (4th)  1  (B.C.C.A.)  Lehndorff  owned  an 
office  building  in  Vancouver  and  Davis  leased  several  floors  in  the  building.  Davis  decided  to 
move  out  and  assigned  its  leases  to  a  third  party.  These  leases  contained  the  following 
covenant: 

10.02  The  Tenant  covenants  that  it  will  not  assign  or  sublet  without  leave,  which  leave  the 
landlord  covenants  not  to  withhold  unreasonably  as  to  any  assignee  or  sublessee  who,  in  the 
Landlord’s  judgment,  has  a  satisfactory  financial  condition,  has  a  good  reputation  in  the 
business  community  and  agrees  to  use  the  Demised  Premises  for  purposes  satisfactory  to  the 
Landlord. 

Lehndorff  refused  consent  to  the  assignments,  and  Davis  terminated  the  leases.  Lehndorff  sued 
for  the  remainder  of  the  rent  due  under  the  leases,  but  lost.  In  the  Court  of  Appeal  Carruthers 
J.A.,  with  whom  Toy  J.A.  concurred,  upheld  the  finding  of  the  trial  judge  that  the  refusal  to 
consent  to  the  assignments  was  unreasonable.  There  remained  the  issue  of  whether  this  gave 
Davis  the  right  to  terminate  or  merely  to  sue  for  damages.  Carruthers  J.A.  rejected  a 
suggestion  that  the  landlord’s  action  had  amounted  to  constructive  eviction  and  stated:  "Rather 
than  construe  the  Burrard  leases  as  demises  of  real  property,  I  would  prefer  to  construe  them 
as  commercial  contracts.  In  Highway  Properties  Ltd,  v.  Kelly.  Douglas  &:  Co  Ltd.  (1971),  17 
D.L.R.  (3d)  710,  [1971),  S.C.R.  562,  Laskin,  J  (as  he  then  was),  in  stating  some  general 
considerations  respecting  the  interpretation  of  leases,  said  this  (at  p  721):  ’It  is  no  longer 
sensible  to  pretend  that  a  commercial  lease,  such  as  the  one  before  this  court,  is  simply  a 
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conveyance  and  not  also  a  contract.  It  is  equally  untenable  to  persist  in  denying  resort  to  the 
full  armoury  of  remedies  ordinarily  available  to  redress  repudiation  of  covenants,  merely 
because  the  covenants  may  he  associated  with  an  estate  in  land’.  The  somewhat  unique  factual 
situation  of  this  case  compels  me  to  construe  the  Burrard  leases,  at  time  of  termination  thereof, 
as  a  commercial  contract  in  accordance  with  the  usual  principles  of  contract  law.  Accordingly, 
I  turn  to  the  question  whether  the  "Leave  Required"  provisions  of  s.  10.02  constituted  a 
fundamental  term  of  the  Burrard  leases  so  that  breach  thereof  would  amount  to  fundamental 
breach  of  contract." 

An  examination  of  the  context  persuaded  the  judge  that  a  fundamental  breach  of  contract  had 
occurred  when  permission  to  sublet  was  refused.  Therefore  "DML  would  not  be  limited  to  a 
remedy  in  damages  and  would  not  be  liable  to  Lehndorff  for  further  rent". 

Other  British  Columbia  decisions  have  taken  the  same  line.  Shortly  after  Lehndorff  the  same 
court  decided  Wesbild  Enterprises  Ltd,  v.  Pacific  Stationers  Ltd  (1990),  14  R.P.R.  (2d)  25 
(B.C.C.A.).  The  lease  provided  that  the  tenant,  a  store  in  a  shopping  centre,  was  to  ship  goods 
and  receive  deliveries  only  from  a  space  so  designated  by  the  landlord,  and  that  the  landlord 
could  make  alterations  to  the  mall  provided  that  the  tenant  gave  written  consent  where  such 
alterations  "substantially  altered"  the  tenant’s  "ingress  and  egress  to  the  Premises".  For  a  while 
the  tenant  used  a  convenient  loading  bay  at  the  back  of  the  store  for  deliveries,  although  that 
area  was  never  designated  by  the  landlord  for  the  purpose,  but  then  the  landlord  made 
renovations  which  prevented  this.  In  a  number  of  ways  deliveries  became  difficult  and 
inconvenient,  and  the  tenant  left.  The  Court  of  Appeal  decided  without  difficulty  that  the 
landlord  had  breached  the  lease  covenant  to  obtain  the  tenant’s  permission  for  alterations 
which  affected  access.  It  then  held  that  in  the  circumstances,  particularly  the  circumstances  of 
the  kind  of  business  operated  by  the  tenant,  the  changes  in  access  arrangements  "were  so 
fundamental  to  the  way  the  business  was  conducted  that,  the  landlord  having  been  in  breach 
of  its  agreement,  the  tenant  was  no  longer  required  to  continue  with  the  lease  and  was  entitled 
to  elect  to  regard  it  as  having  been  terminated  by  the  landlord". 

A  variety  of  other  British  Columbia  cases  apply  these  principles. 


3)  There  are  many  fewer  cases  from  other  provinces  that  have  taken  this  approach.  Most 
courts  continue  to  adhere  to  the  doctrine  of  the  independence  of  covenants:  see  for  example 
461  King  Street  West  v.  418  Wellington  Parking  (1992),  40  R.P.R.  (2d)  220  (Ont.  G.D.).  But 
two  decisions  are  of  interest.  In  Alton  Holdings  Ltd  v.  Gateway  Realty  Ltd,  a  decision  of  the 
Nova  Scotia  Court  of  Appeal,  Gateway  leased  a  store  in  its  shopping  centre  to  Zellers.  Arton, 
a  rival  mall  owner,  lured  Zellers  to  its  shopping  centre,  and  itself  took  an  assignment  of  the 
lease  held  by  Zellers  in  Gateway’s  mall.  At  the  time  that  it  did  this  Arton  agreed  to  find  a 
replacement  tenant  for  the  space  vacated  by  Zellers,  and  the  Court  of  Appeal  found  that  this 
agreement  was  in  effect  an  amendment  to  the  lease.  Arton  failed  to  use  its  best  efforts  to  get 
the  replacement,  probably  because  it  preferred  to  leave  its  rival  mall  with  a  large  empty  space. 
Although  Arton  continued  to  pay  rent  to  Gateway,  the  court  forfeited  the  lease,  holding  that 
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Arton  had  breached  a  "fundamental  term"  of  the  lease.  This  allowed  Gateway  as  landlord  to 
retake  possession  and  rent  to  another  store.  Alton’s  failure  "had  the  effect  of  literally 
destroying  the  viability  of  Gateway’s  ...  Shopping  Centre,  contrary  to  any  expectation  in  the 
original  lease",  and,  as  a  result  "the  deteriorating  situation  ...  became  intolerable". 


4)  Another  case  employing  Highway  Properties  to  import  contractual  principles  into  leases 
is  Homer  v.  Toronto  Dominion  Bank  (1990),  83  Sask.  R.  300  (C.A.).  The  tenant  bank  went 
into  the  premises  under  the  terms  of  a  written  offer  to  lease.  Although  a  formal  lease  was 
never  signed,  both  parties  and  the  court  accepted  that  a  binding  ten-year  lease  was  in  effect. 
Following  a  dispute  about  whether  a  formal  lease  should  be  signed,  the  tenant  bank  stated  that 
it  was  terminating  the  existing  lease,  and  left.  The  trial  judge  found  that  as  the  lease  contained 
no  provision  for  early  termination,  the  action  of  the  bank  was  improper  and  it  was  liable  for 
damages  for  the  unexpired  portion  of  the  lease.  On  appeal  Sherstobitoff  J.A.  held  that  the  trial 
judge  had  "overlooked  entirely  the  applicable  principles  of  contract  law".  He  found  that 
correspondence  from  the  landlord  demanding  that  the  tenant  either  sign  the  new  lease  or  leave 
represented  "an  anticipatory  breach  or  repudiation",  a  repudiation  which  the  tenant  accepted. 
Since,  in  his  view,  Highway  Properties  had  accepted  that  the  doctrine  of  anticipatory  breach 
applied  to  landlord-tenant  relationships,  the  matter  was  simply  one  to  be  dealt  with  under  the 
applicable  principles  of  contract  law. 

Note  the  ease  with  which  the  court  saw  this  as  a  contract  matter,  not  a  property  question. 
Does  Highway  Properties  support  this  approach? 
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CHAPTER  ELEVEN 

LANDLORD  AND  TENANT  OBLIGATIONS  AND  REMEDIES 


A)  INTRODUCTION 

The  rights  and  obligations  of  landlords  and  tenants  are  of  three  types:  those  implied  by  the 
common  law,  those  that  can  be  negotiated  between  the  parties,  and  those  imposed  by  statute. 
This  chapter  deals  variously,  although  incompletely,  with  all  three  categories. 

Sections  (b),  (c),  and,  to  a  much  lesser  extent  (d),  below,  deal  with  the  first  category  - 
obligations  imposed  by  the  common  law.  Most  of  this  material  concerns  obligations  on 
landlords.  These  "implied  obligations"  arise  from  the  nature  of  the  relationship  itself,  not  from 
any  agreement  between  the  parties.  They  are  invariably  expressly  included  in  leases  anyway, 
either  through  an  agreement  to  adopt  the  "usual  clauses"  of  the  jurisdiction  or  through  express 
inclusion  of,  for  example,  a  covenant  for  quiet  enjoyment.  Implied  terms  will  yield  to  express 
ones  covering  the  same  subject  matter. 

There  are  two  principal  implied  terms  which  put  obligations  on  the  landlord  -  the  covenant 
for  quiet  enjoyment  and  the  covenant  for  non-derogation  from  grant.  These  are  dealt  with  in 
parts  (b)  and  (c)  of  this  chapter.  Part  (d)  considers  the  circumstances  in  which  there  is  also  an 
implied  covenant  that  the  demised  premises  be  fit  for  use.  Parts  (e),  (f),  and  (g)  examine  various 
issues  related  to  the  principal  obligation  on  the  tenant  -  to  pay  rent. 


Bl  THE  LANDLORD’S  COVENANT  FOR  QUIET  ENTOYMENT 

The  covenant  for  quiet  enjoyment  supports  the  tenant’s  right  to  possess  the  whole  of  the  land 
granted  without  an  interference,  traditionally  only  a  physical  interference,  by  the  lessor  or 
persons  claiming  under  the  lessor.  For  example,  if  the  lessor  reserves  the  right  to  work 
minerals  under  the  land  and  then  causes  a  subsidence  by  doing  so,  the  covenant  for  quiet 
enjoyment  will  be  breached. 

Like  all  covenants,  the  covenant  for  quiet  enjoyment  is  independent,  and  a  breach  of  it  gives 
rise  to  an  action  for  damages.  For  further  elucidation  of  the  nature  of  the  covenant,  and  for 
what  is  arguably  an  extension  of  it  compared  to  its  traditional  scope,  see  the  two  following 
cases. 
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NOTES 

1)  Lord  Denning  referred  to  Kenny  v.  Preen  in  McCall  v.  Abelesz,  [1976]  1  All  E.R.  727 
(C.A.).  The  landlord  refused  to  pay  utility  bills,  and  as  a  result  the  gas,  water  and  electricity 
were  cut  off.  Denning  L.J.  stated  that  the  covenant  for  quiet  enjoyment  "is  not  confined  to 
direct  physical  interference  from  the  landlord",  and  that  "it  extends  to  any  conduct  of  the 
landlord  or  his  agents  which  interferes  with  the  tenant’s  freedom  of  action  in  exercising  his 
rights  as  tenant".  Authority  for  this  was  given  as  Kenny  v.  Preen. 

2)  In  Franco  v.  Lechman  (1962),  36  D.L.R.  (2d)  357  (Alta.  C.A.)  premises  were  leased  for  use 
as  a  coffee,  tobacco  and  candy  shop.  The  building  was  sold  before  the  lease  expired,  and  the 
new  landlord  embarked  on  a  course  of  action  presumably  intended  to  drive  the  tenant  out. 
He  refused  the  rent  cheques,  issued  a  notice  to  vacate  based  on  non-payment  of  rent,  created 
scenes  in  front  of  customers,  and  tried  to  prejudice  the  tenant’s  Italian  customers  against  him. 
The  tenant  won  at  trial  on  a  claim  of  breach  of  the  covenant  for  quiet  enjoyment,  and  the 
landlord  appealed.  Kane  J.A.  said  at  pp.  360-361: 

"Where  the  ordinary  and  lawful  enjoyment  of  demised  premises  is  substantially  interfered  with 
by  acts  of  the  lessor,  the  covenant  is  broken  although  neither  title  to  nor  possession  of  the 
premises  may  be  otherwise  affected.. ..The  interference  must  be  some  physical  interference  with 
the  enjoyment  of  the  demised  premises  and  a  "mere  interference  with  the  comfort  of  persons 
using  the  demised  premises  by  the  creation  of  a  personal  annoyance  such  as  might  arise  from 
noise,  invasion  of  privacy,  or  otherwise  is  not  enough".  In  my  opinion,  there  was  a  physical 
and  substantial  interference  by  the  appellant  with  the  enjoyment  by  the  respondent  of  the 
demised  premises  for  the  purposes  for  which  they  were  demised,  that  is  operating  a  coffee 
counter  and  sale  of  confections  and  tobacco.  In  arriving  at  this  conclusion  I  do  not  consider 
that  the  giving  of  a  notice  to  vacate  in  itself  constituted  a  breach  of  the  covenant.  It  is  clear 
from  the  evidence  of  the  respondent  that  he  did  not  treat  it  as  a  valid  notice  and  because  of 
it  vacate  the  premises.  But  the  fact  that  the  notice  was  given  is  evidence  of  the  determination 
to  endeavour  to  force  the  respondent  to  vacate  and  this,  together  with  the  other  evidence 
accepted  by  the  trial  Judge,  makes  it  plain  that  the  appellant  by  his  actions  breached  the 
covenant." 

3)  A  landlord  is  not  responsible  under  this  covenant  for  the  actions  of  another  tenant.  See  on 
this  point  Malzv  v.  Eichholz.  [1916]  2  K.B.  308  (C.A.).  The  plaintiff  leased  a  restaurant  which 
was  part  of  a  block  of  shops  and  offices  owned  by  the  defendant.  An  adjoining  part  of  the 
block  was  let  to  a  third  party  who  created  a  nuisance  for  the  restauranteur.  The  landlord  was 
not  liable  so  long  as  he  did  not  participate  in  the  action  creating  the  nuisance. 
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business  in  any  subsequent  lease  of  any  of  the  property  retained  by  them,  for  it  would  seem  to  me  to  be  difficult 
to  confine  the  case  to  those  shops  which  are  actually  adjoining,  or  to  draw  a  line  defining  which  of  the  premises 
were  to  be  subjected  to  such  a  restriction. 

[Luxmoore  J.  then  discussed  the  O’ Cedar  case,  citing  these  passages  from  it.] 

"In  the  case  before  me  ...  the  purpose  for  which  the  premises  were  demised  to  the  plaintiffs  has  not  been 
frustrated  by  what  has  been  done  by  the  defendants.  The  plaintiffs  can  still  conduct  their  business  as  they  were 
able  to  before  the  surrendered  premises  were  let  to  Davies....  [The  question  is]  whether  the  principle  that  a  lessor 
may  not  derogate  from  his  grant  extends  beyond  cases  in  which  the  purpose  of  the  grant  is  frustrated  to  cases 
in  which  that  purpose  can  still  be  achieved  albeit  at  a  greater  expense  or  with  less  convenience....  The  contention 
that  the  defendants,  by  doing  something  on  the  adjoining  land  which  is  not  in  itself  unreasonable  or 
unbusinesslike,  which  has  not  affected  the  demised  premises  physically  in  any  way,  which  has  not  rendered  it 
less  easy  or  less  legal  to  carry  on  upon  them  the  business  for  which  they  were  demised,  but  which  has  had  the 
effect  of  adding  substantially  to  the  expense  of  carrying  on  that  business  there,  have  derogated  from  their  grant. 
I  should  be  extending  the  application  of  the  principle  into  a  region  quite  different  from  that  in  which  it  has 
hitherto  been  applied  if  I  were  to  hold  that  it  applied  to  anything  done  by  a  lessor  upon  adjoining  land  which, 
while  not  otherwise  affecting  the  demised  premises  or  their  user  in  any  way,  merely  made  it  more  expensive  than 
it  was  before  for  the  lessee  to  carry  on  his  business  on  the  demised  premises.  I  do  not  think  such  a  case  comes 
within  that  principle  at  all." 

In  my  judgment,  the  decision  [in  O’Cedarl  ...  applies,  and  governs  the  present  case.  I  am  unable  to  hold  that  it 
was  within  the  reasonable  contemplation  of  the  plaintiff  and  defendants  that  the  defendants  were  putting 
themselves  and  their  remaining  property  under  such  an  obligation  to  the  plaintiff  as  that  contended  for  by  her. 
For  these  reasons,  I  think  that  the  action  fails,  and  must  be  dismissed  with  costs. 


NOTES 


1)  In  Caplan  et  al  v.  Acadian  Machinery  Ltd.  (1976),  70  D.L.R.  (3d)  383  (Ont  Div  Ct)  Caplan 
leased  premises  to  Acadian  in  1972,  the  lease  providing  that  the  tenant  would  pay  for 
maintenance  of  the  heating  equipment  and  for  insurance.  Caplan  then  leased  the  adjoining 
premises  to  another  tenant,  whose  business  was  of  a  nature  that  caused  the  insurance  premiums 
on  Acadian’s  property  to  rise.  Acadian  refused  to  pay  the  insurance,  arguing  that  Caplan  had 
derogated  from  its  grant.  Caplan  won  at  trial.  The  Divisional  Court  judgment  on  appeal  is  a 
short  oral  one,  Holland  J.  stating  that:  "We  are  all  of  the  view  that  the  action  of  the  landlord 
in  the  circumstances  set  out  above  ...  was  not  a  derogation  from  its  grant".  What  distinguishes 
Caplan  from  Harmer? 

2)  In  Langley’s  Ltd,  v.  Lawrence  Manor  Investment  Ltd..  [1960]  O.W.N.  436  (H.C.)  a  plan 
attached  to  the  lease  by  the  landlord  showed  a  parking  area  attached  to  the  shopping  centre 
in  which  the  tenant  rented  premises.  The  landlord  later  constructed  a  new  building  in  the 
parking  area,  and  this  detrimentally  affected  the  tenant’s  business.  King  J.  held  that  the 
attachment  of  a  plan  to  the  lease  was  intended  to  confirm  that  this  area  would  be  available  for 
parking.  Hence  the  new  construction  did  constitute  a  derogation  from  the  property  granted 
in  the  lease,  and  the  plaintiff  was  entitled  to  damages. 
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3)  The  rule  that  it  is  not  a  derogation  from  grant  for  a  landlord  to  permit  competitive 
enterprises  in  neighbouring  premises  was  confirmed  in  Clark’s  Gamble  of  Canada  Ltd,  v. 
Grant  Park  Plaza  Ltd.  (1967),  64  D.L.R.  (2d)  570  (S.C.C.).  Spence  J.  said  at  pp.  579-580: 

"In  the  present  case,  the  landlord,  whether  it  be  considered  to  be  Grant  Park  Plaza  Ltd.  or 
either  of  its  subsidiary  companies,  does  not  propose  to  utilize  any  part  of  the  balance  of  its 
land  in  a  fashion  which  would  result  in  any  part  of  the  lands  leased  to  the  appellant  being 
rendered  unfit  for  doing  business.  It  proposes  to  erect  a  building  more  than  twice  the  size  of 
that  leased  to  the  appellant  and  lease  the  said  building  to  the  F.W.  Woolworth  Company  for 
the  carrying  on  of  a  Woolco  store.  It  is  true  that  one  could  only  expect  the  operation  of  the 
Woolco  Store  to  be  stem  competition  for  the  appellant.  But  this  is  far  from  conduct  which 
would  render  the  premises  leased  to  the  appellant  unfit  for  it  to  carry  on  its  business.  To  adopt 
the  words  from  Browne  v.  Flower.  "After  all,  a  purchaser  can  always  bargain  for  those  rights 
which  he  deems  indispensable  to  his  comfort".  Certainly  the  responsible  officers  of  the 
appellant  were  well  aware  of  the  rights  and  interests  of  their  employer.  They  had  had  long 
experience  in  both  merchandising  and  leasing  and  would  have  found  it  a  matter  of  no 
particular  complication  whatsoever  to  have  drafted  and  insisted  on  a  clear  and  exact  covenant 
against  leasing  to  a  competing  enterprise." 
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necessarily  to  be  such  as  was  fit  for  the  purpose  for  which  it  was  to  be  used.  It  resembles  the  case  of  a 
ready-furnished  room  in  an  hotel,  which  is  hired  on  the  understanding  that  it  shall  be  reasonably  fit  for 
immediate  habitation.  In  such  case  the  bargain  is  not  so  much  for  the  house  as  the  furniture,  and  it  is  well 
understood  that  the  house  is  to  be  supplied  with  fit  and  proper  furniture,  and  that,  if  it  be  defective,  the  landlord 
is  bound  to  replace  it." 

After  much  consideration,  I  have  come  to  the  conclusion  that  the  letting  in  the  case  at  bar  comes  within  the 
exception  established  by  Smith  v.  Marrable  ...,  and  that  there  is  to  be  implied  a  warranty  or  condition  in  the 
contract  between  the  parties  that  the  theatre  was  fit  for  immediate  occupation  and  use  as  a  moving  picture 
theatre.  The  property  demised  was  not  realty  only,  but  there  were  included  in  the  demise  the  whole  contents 
of  the  theatre,  "including  387  seats,  more  or  less,  piano,  machines,  and  all  other  necessary  equipment  for  the 
operation  of  the  theatre."  The  demise  resembles  in  its  essential  features  that  of  a  furnished  house;  it  was  of  a 
furnished  theatre,  the  whole  let  as  a  going  concern  and  for  immediate  occupation  and  use  as  a  moving  picture 
theatre.  The  condition  or  warranty  that  it  was  fit  for  occupation  and  use  as  a  moving  picture  theatre  was 
undoubtedly  broken.  In  a  climate  such  as  that  of  Ontario  there  can  be  no  doubt,  I  think,  that  if  there  were  no 
adequate  heating  appliances  in  a  furnished  house  intended  to  be  heated  by  steam  or  hot  water  or  air,  and  let  for 
a  period  covering  the  winter  months,  the  house  would  he  unfit  for  human  habitation  within  the  decision  in 
Smith  v.  Marrable.  and  I  can  see  no  difference  between  such  a  case  and  that  of  a  furnished  moving  picture  theatre 
let  for  immediate  occupation  and  use. 

My  view  that  a  warranty  or  condition  that  the  premises  demised  were  fit  for  immediate  occupation  and  use  as 
a  moving  picture  theatre  should  be  implied  is,  I  think,  strengthened  by  the  provision  of  the  lease  requiring  the 
respondent  to  heat  the  upper  flats  and  by  the  discussion  which  took  place  as  to  the  quantity  of  coal  which  was 
required  to  do  the  heating  -  which  indicates  that  the  parties  were  dealing  with  premises  that  were  supplied  with 
adequate  heating  appliances.  Indeed,  if  it  were  not  for  the  finding  to  the  contrary  of  the  learned  trial  Judge,  I 
should  have  thought  that  the  evidence  warranted  the  conclusion  that  there  was  an  express  warranty  that  not 
more  than  three  tons  of  coal  per  month  would  required  to  heat  the  theatre  and  the  upper  flats,  and  that  there 
was  a  breach  of  that  warranty. 


NOTES 


1)  In  Davev  v.  Christoff  Meredith  C.J.O.  was  content  to  adopt  the  rules  laid  down  in  the 
1840s  English  cases  cited  in  the  judgment.  Yet  note  that  he  also  states:  "In  a  climate  such  as 
that  of  Ontario  there  can  be  no  doubt,  I  think,  that  if  there  were  no  adequate  heating 
appliances  in  a  furnished  house  intended  to  be  heated  by  steam  or  hot  water  or  air,  and  let  for 
a  period  covering  the  winter  months,  the  house  would  he  unfit  for  human  habitation  within 
the  decision  in  Smith  v.  Marrable" .  Why  furnished  only?  If  "local  circumstances"  are  relevant, 
why  would  he  not  have  used  them  for  a  broader  holding? 


2)  The  distinction  drawn  by  the  common  law  between  furnished  and  unfurnished  premises  has 
been  adopted  by  all  Canadian  common  law  jurisdictions.  See,  inter  aha.  Re  Trella  and  Anko 
Investments  Ltd.  (1981),  122  D.L.R.  (3d)  713  (Alta.  Q.B.).  In  that  case  Belzil  J.  stated  that 
fitness  for  use  must  be  covered  by  the  terms  of  the  lease  in  the  case  of  unfurnished  premises 
and  that  "a  duty  to  repair  defects  that  exist  or  which  later  arise  will  not  normally  be  implied". 
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3)  The  implied  covenant  affecting  furnished  premises  has  been  extended  to  premises  to  be  used 
as  a  nursing  home:  Gentz  v.  Dawson  (1966),  60  D.L.R.  (2d)  545  (Man.  Q.B.). 


4)  Fitness  for  use  in  residential  tenancies  is  now  generally  covered  by  legislation.  The  relevant 
Ontario  provision  will  be  examined  in  chapter  12. 


TOHNSTON  v.  GIVENS.  [1941]  4  D.L.R.  634  (Ont.  C.A.) 


ROBERTSON  C.J.O....  The  action  is  by  a  landlord  for  rent.  By  lease  dated  September  8,  1939,  the  plaintiff  let 
to  the  defendant  a  suite  in  an  apartment  house  on  Chatsworth  Drive,  in  Toronto,  for  the  term  of  two  years,  to 
be  computed  from  October  1,  1939,  at  a  rental  of  $70  per  month.  The  premises  were  expressly  let  for  use  and 
occupation  as  a  private  dwelling,  for  the  sole  occupancy  of  the  lessee  and  his  immediate  family,  and  for  no  other 
purpose.  The  lease,  which  is  made  in  pursuance  of  the  Short  Forms  of  Leases  Act  R.S.O.  1937,  c.  159,  contains 
many  special  covenants.  Among  them  is  a  covenant  by  the  lessor  during  the  continuance  of  the  term,  between 
October  15th  and  May  1st  in  each  year  of  the  term  to  provide  or  procure  to  be  provided,  suitable  means  of 
heating,  and  furnish,  or  procure  to  be  furnished,  heat  in  the  demised  premises  up  to  a  reasonable  temperature, 
for  the  reasonable  use  thereof  by  the  lessee,  in  such  manner  as  is  possible  with  the  existing  heating  equipment. 
There  is  also  a  covenant  by  the  lessor  to  supply  hot  water  for  domestic  purposes.  There  is  the  usual  covenant 
by  the  lessor  for  quiet  enjoyment. 

The  lessee  took  possession  at  the  beginning  of  the  term,  and  continued  in  possession  until  the  end  of  November. 
He  paid  the  rent  for  the  two  months  of  October  and  November.  During  the  time  of  his  occupation  he  made 
many  complaints  that  the  lessor  failed  to  live  up  to  representations  made  during  the  negotiations  for  the  lease, 
and  to  perform  covenants  contained  in  the  lease  itself.  The  most  serious  of  these  complaints  was  that  the  lessor 
failed  to  heat  the  premises,  and  to  supply  hot  water  for  domestic  purposes,  according  to  the  covenants  in  the 
lease.  At  the  end  of  November  the  lessee  vacated  the  leased  premises  and  refused  to  pay  any  more  rent.  In  April 
of  the  following  year  the  lessor  found  another  tenant  for  the  apartment  at  a  slightly  reduced  rent.  He  then 
brought  this  action  for  the  rent  accrued  for  the  time  the  premises  were  vacant,  and  for  the  amount  by  which  the 
monthly  rent  received  from  the  new  tenant  fell  short  of  the  rent  reserved  by  the  lease  in  question  up  to  the 
bringing  of  the  action. 

The  trial  Judge  accepted  the  evidence  of  the  lessee  and  his  wife  in  respect  to  the  failure  to  supply  heat  and  hot 
water  for  domestic  purposes.  He  found  that  the  conditions  of  which  they  complained  were  drawn  to  the 
attention  of  the  landlord  many  times,  and  were  not  remedied,  and  that  the  neglect  of  the  landlord  gave  rise  to 
a  condition  in  the  premises  that  was  injurious  to  the  health  of  the  occupants,  and  caused  them  considerable 
discomfort.  He  held  that  on  these  grounds  the  defendant  was  justified  in  vacating  the  premises  as  he  did,  and 
dismissed  the  action.  It  is  not  entirely  clear  upon  what  legal  principle  the  learned  County  Judge  proceeded  in 
holding  that  the  landlord’s  claim  for  rent  was  defeated.  He  begins  his  reasons  for  judgment  as  follows:  "I  find 
that  the  landlord  made  representations  to  the  tenant  with  respect  to  heating  and  the  supply  of  hot  water  with 
which  he  did  not  comply,  and  that  these  representations  were  conditions  precedent  to  the  taking  possession  of 
these  premises  by  the  tenant."  He  then  proceeds  to  deal  briefly  with  the  facts  substantially  as  I  have  stated  his 
findings  of  fact,  and  continues,  "I  believe  on  the  evidence  and  on  my  interpretation  of  the  contract  between  the 
parties  the  defendant  was  justified  in  vacating  the  premises  as  he  did." 
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should  take  into  account  all  of  the  relevant  circumstances  surrounding  the  lessor-lessee  relationship,  including  any 
evidence  relating  to  breaches  of  other  covenants  in  the  lease,  both  past  and  still  existing,  of  which  the  tenant  has 
or  ought  to  have  knowledge:  Lane  v.  Kerbv  (1920),  19  O.W.N.  381. 

In  the  present  case,  I  find  that  the  tenant  has  been,  and  still  is,  in  breach  of  the  covenants  relating  to  repairs  and 
alterations,  the  covenant  not  to  assign  or  sublet  without  leave,  and  the  covenant  not  to  remove  goods  from  the 
demised  premises.  In  addition  thereto  the  tenant  was,  at  the  date  of  re-entry  by  the  landlords,  in  breach  of  the 
covenant  to  pay  rent  and  to  pay  taxes.  With  respect  to  the  payment  of  rent,  he  has  persisted  in  late  payment  of 
same  as  referred  to  earlier,  notwithstanding  repeated  requests  for  prompt  payment.  The  matter  of  default  in 
payment  of  taxes  was  brought  to  the  tenant’s  attention  long  before  the  re-entry.  The  tenant  chose  to  ignore  the 
landlords’  warning  in  that  regard.  In  addition  to  all  of  the  aforesaid  matters,  the  tenant  has  moved  his  business 
from  the  demised  premises  to  a  new  place  of  business  on  the  same  street.  This  is  not  a  case  of  hardship  where 
a  tenant  is,  as  a  result  of  a  careless  oversight  or  other  reason,  being  forced  out  of  the  business  for  which  he  rented 
the  premises. 

[The  landlord’s  application  was  allowed.] 


NOTES 


1)  Relief  was  refused  in  931576  Ontario  Inc,  v.  Bramalea  Properties  (1992),  24  R.P.R.  (2d)  1 
(Ont.  G.D.).  The  tenant  operated  a  restaurant  and  bar  in  the  lobby  of  an  office  building.  It 
started  to  provide  live  music,  and  this  resulted  in  many  complaints  from  other  tenants.  The 
landlord  terminated  pursuant  to  a  clause  in  the  lease  which  permitted  termination  if  the  quiet 
enjoyment  of  other  tenants  was  affected.  The  tenant  applied  for  but  was  denied  relief. 
Montgomery  J.  noted  that  the  tenant  was  given  the  opportunity  to  redress  the  problem  but 
ignored  complaints.  Its  "attitude"  was  "inappropriate",  and  its  behaviour  "reprehensible",  while 
the  breaches  complained  of  were  "persistent"  and  "substantial". 


2)  The  equitable  maxim  that  an  applicant  must  come  to  the  court  with  "clean  hands"  was 
applied  in  Kochhar  v.  Ruffage  Food  Corp,  (1992),  23  R.P.R.  (2d)  200  (Ont.  G.D.).  A  sub¬ 
tenant  in  a  franchise  agreement  was  supposed  to  pay  the  tenant  7%  of  revenues  to  the  principal 
tenant,  its  "landlord".  The  tenant  believed,  with  some  justification,  that  the  sub-tenant  was  not 
reporting  all  revenues,  and  terminated  as  a  result.  The  court  denied  relief  because,  as  an 
equitable  remedy,  relief  against  forfeiture  required  the  sub-tenant  to  have  "clean  hands". 


3)  An  unusual  ground  for  refusing  relief  -  the  personal  qualifications  of  the  tenant  -  was 
considered  in  Earl  Bathurst  v.  Fine  [1974]  2  All  E.R.  1160  (C.A.).  An  English  country  house 
was  leased  to  an  American  for  20  years.  The  lease  continued  provisions  re  the  maintenance  of 
the  house  and  grounds,  and  for  the  tenant  to  make  certain  improvements.  The  tenant  left  for 
France,  and  was  then  not  allowed  to  re-enter  England.  This  resulted  in  the  operation  of  a 
clause  in  the  lease  which  forfeited  the  tenancy.  Fine  applied  for  relief,  admitting  that  he  had 
no  defence  to  the  forfeiture.  Lord  Denning  said  that  the  lease  terms  demonstrated  "that  the 
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personal  qualifications  and  suitability  of  Mr.  Fine  as  a  tenant  were  very  much  at  the  heart  of 
this  lease.  It  was  fundamental  that  he  would  be  there  himself  and  keep  the  house  in  a  character 
fitting  the  estate" .  Whereas  personal  qualifications  would  not  usually  bar  a  tenant  from  getting 
relief  against  forfeiture,  in  a  case  like  this  they  do.  Here  we  have  someone  "who  has  behaved 
in  such  a  way  that  he  is  banned  from  entering  this  country  and  he  is  not  a  fit  person  to  be  a 
tenant  of  the  property". 


G)  LANDLORDS’  REMEDIES  AND  DUTIES  FOLLOWING  ABANDONMENT: 

DEVELOPMENTS  FROM  HIGHWAY  PROPERTIES 


This  section  deals  further  with  the  issue  of  abandonment  by  the  tenant,  discussed  in  the 
previous  chapter.  Highway  Properties  left  unclear  a  couple  of  important  issues.  One  of  those 
was  whether  a  duty  to  mitigate  should  be  imposed  on  the  landlord;  mitigation  is  discussed 
below,  in  the  Postal  Promotions  and  Windmill  Place  cases. 

The  other  issue  is  "notice".  In  Highway  Properties  Laskin  J.  re-stated  the  argument  presented 
by  counsel  for  Highway  Properties  as  being  that  a  "fourth  option"  for  the  landlord  should  be 
added,  that  the  landlord  "might  elect  to  terminate  the  lease  but  with  notice  to  the  defaulting 
tenant  that  damages  would  be  claimed  on  a  footing  of  present  recovery  of  damages  for  losing 
the  benefit  of  the  lease  over  its  unexpired  term".  Yet  in  his  conclusion  to  the  judgment  there 
is  no  mention  of  "notice".  He  simply  stated:  "repudiation  by  the  tenant  gives  the  landlord  at 
that  time  a  choice  between  holding  the  tenant  to  the  lease  or  terminating  it,  yet  at  the  same 
time  a  right  of  action  for  damages  then  arises;  and  the  election  to  insist  on  the  lease  or  refuse 
further  performance  ...  goes  simply  to  the  measure  and  range  of  damages".  The  latter  passage, 
and  particularly  the  use  of  the  word  "election",  suggests  that  the  court  was  concerned  to 
ensure  that  the  landlord  inform  the  tenant  of  whether  it  was  electing  to  keep  the  lease  alive, 
which  is  generally  necessary  in  contract  law  where  a  repudiation  occurs.  But  beyond  that  one 
could  say  that  Laskin  J.  was  imposing  no  particular  "notice".  And  one  also  might  say  that  a 
contractual  approach  mandates  election,  but  no  special  notice. 

However,  many  decisions  since  Highway  Properties  have  required  specific  notice  of  an 
intention  to  claim  prospective  damages.  A  line  of  cases  in  the  1970s  and  early  1980s  established 
not  only  that  there  must  be  notice,  but  also  that  the  notice  had  to  be  more  or  less 
contemporaneous  with  the  notice  that  terminated  the  lease  and  brought  about  a  surrender:  see, 
inter  alia.  Fuda  v.  D’Angelo  (1974),  2  O.R.  (2d)  605  (H.C.);  Gander  Shopping  Centre  Ltd,  v. 
Powell  (1982),  39  Nfld.  and  P.E.I.R.  313  (Nfld.  D.C.).  The  practising  bar  refers  to  this  as  "a 
Highway  Properties  notice". 

North  Bay  is  generally  considered  to  be  the  leading  case  on  this  notice. 


• 
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NOTES 

1)  What  exactly  does  Postal  Promotions  decide?  Some  subsequent  cases  have  stated  that  it 
found  a  duty  to  mitigate;  is  that  correct? 


2)  A  review  of  other  cases  on  this  issue  shows  a  variety  of  approaches.  Some  courts  have  said 
there  is  a  duty  to  mitigate,  others  that  there  is  not  but  should  be.  In  Grouse  Mechanical  Co. 
v.  Griffith  et  al  (1990),  14  R.P.R.  (2d)  233  (B.C.S.C.)  the  tenant  abandoned  the  premises  and 
the  landlord  re-let,  having  given  the  new  tenant  an  inducement  of  four  months  rent  free.  The 
landlord’s  damages  claim  included  rent  for  those  four  months.  Cowan  J.  stated:  "Once  the 
tenant  breached  his  obligations  or  stated  his  intention  to  breach  his  obligations,  the  plaintiff 
had  a  duty  to  mitigate  his  loss".  The  duty  could  only  be  avoided  in  a  situation  in  which  the 
landlord  had  "substantial  and  legitimate  interest  in  actual  performance".  Cowan  J  took  this 
latter  notion  from  Asamera  Oil  Corp  Ltd,  v.  Sea  Oil  and  General  Corp.  (1978),  89  D.L.R.  (3d) 
1  (S.C.C.),  the  most  recent  word  from  the  Supreme  Court  about  when  an  innocent  party  to 
a  contract  repudiation  may  be  able  to  insist  on  performance  rather  than  accept  the  repudiation, 
and  there  was  no  discussion  in  this  part  of  the  judgment  of  any  of  the  leading  landlord  and 
tenant  cases  on  the  topic. 


3)  At  odds  with  Grouse  Mechanical  is  Transco  Mills  Ltd,  v.  Percan  Enterprises  Ltd.. 
unreported,  [1993]  B.C.J.  No.  222  (B.C.C.A.).  The  court  held  that  when  a  landlord  keeps  the 
lease  alive  "and  claims  for  rent  due",  there  is  "no  basis  on  which  ...  [it]  can  be  required  to 
mitigate  its  loss".  Citing  Highway  Properties,  the  court  held  that  the  option  of  simply  keeping 
the  lease  alive  was  one  that  the  landlord  was  still  entitled  to  take.  The  court  was  not  persuaded 
that  it  should  follow  the  advice  of  the  province’s  Law  Reform  Commission,  which  had 
proposed  a  duty  to  mitigate  in  commercial  tenancies  (Law  Reform  Commission,  British 
Columbia,  Report  on  the  Commercial  Tenancy  Act  (1989)).  It  said:  "If  any  such  change  in  the 
law  is  to  be  made,  it  ought,  in  my  view,  to  be  made  by  the  legislature,  which  is  in  a  position 
to  consider  the  full  range  of  commercial  interests  at  stake,  rather  than  on  the  basis  of  the 
necessarily  limited  submissions  of  two  parties  to  a  lawsuit,  and  I  would  certainly  not  be 
prepared  to  take  such  a  step  in  the  present  case". 


4)  One  reason  sometimes  given  for  the  traditional  view  that  there  is  no  duty  to  mitigate  in 
these  circumstances  is  that  mitigation  only  applies  to  executory  contracts,  not  executed  ones. 
That  is,  consider  the  case  of  a  contract  for  the  supply  of  a  particular  good.  Once  the  contract 
is  executed  and  the  goods  delivered,  there  is  as  a  practical  matter  no  duty  to  mitigate  because 
the  property  contracted  for  is  in  the  possession  of  the  transferee.  Traditionally  a  lease  has  been 
viewed  the  same  way,  as  an  executed  contract,  with  the  goods  -  the  right  to  exclusive 
possession  for  a  term  -  passed  on.  But  as  Professor  Weinrib  points  out,  in  fact  the  whole  term 
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has  not  been  "executed",  and  in  reality  the  lease  is  as  much  executory  as  it  is  executed:  A. 
Weinrib,  "Property,  Precedent  and  Policy",  (1985)  35  University  of  Toronto  Law  Toumal  542 
at  544-545. 


WINDMILL  PLACE  v.  APECO  OF  CANADA  LTD.  (1976),  72  D.L.R.  (3d)  539  (N.S.S.C. 
-  A.D.) 

This  case  has  been  mentioned  in  some  of  the  preceding  cases  dealing  with  mitigation.  As  it  involved  breach  of 
an  agreement  to  lease  by  the  tenant  prior  to  its  taking  possession,  and  not  a  landlord-tenant  relationship,  it  is  not 
really  relevant  to  the  question  of  whether  there  is  a  duty  to  mitigate.  An  agreement  to  lease  is  a  contract. 
However,  the  case  also  considers  what  counts  as  mitigation  in  a  multi-unit  building,  and  on  this  point  there  is 
no  distinction  between  a  breached  agreement  to  lease  and  an  abandonment  by  a  tenant. 

McKeigan  C.J.N.S.  gave  the  judgment  of  the  court....  The  facts  relative  to  mitigation  are  simple.  The  appellant’s 
building  has  about  62,500  sq.  ft.  of  rentable  space  in  a  one-storey,  U-shaped  building.  The  front  or  bottom  of  the 
"U"  is  332  ft.  long  and  faces  Windmill  Rd.  The  arms  of  the  "U"  are  301  ft.  and  276  ft.  long  respectively  on  their 
outer  edges  and  are  about  100  ft.  deep.  The  building  was  designed  as  one  large,  open  warehouse-type  structure. 
The  developer  was  prepared  to  lease  to  any  prospective  tenant  any  desired  number  of  units  of  about  625  sq.  ft. 
each  and  then  would  install  any  necessary  fixtures,  including  partitions  to  wall  of  the  tenant’s  choice.  No 
particular  part  of  the  building  was  apparendy  any  better  than  any  other  part,  except  that  some  tenants  might 
favour  the  premises  facing  Windmill  Rd.  for  their  greater  advertising  value.  The  respondent’s  space  of  2,526  sq. 
ft.  consisted  of  four  units  extending  horizontally  across  and  about  halfway  along  the  left  arm  of  the  "U". 

The  appellant  had  rented  none  of  the  rest  of  the  building  when  the  respondent  repudiated  its  agreement.  It  later 
rented  about  17,000  sq.  ft.  to  Goodboys  Furniture  Ltd.  effective  February  1,  1976,  four  months  after  the 
repudiated  lease  to  the  respondent.  The  area  thus  rented,  at  a  square-foot  rental  slighdy  less  than  that  which  was 
to  have  been  paid  by  the  respondent,  consisted  of  the  left-hand  corner  of  the  "U",  being  about  100  ft.  on  the 
bottom  of  the  "U",  the  Windmill  Rd.  side,  and  extending  175  ft.  up  the  full  width  of  the  left  arm  so  as  to  include 
the  space  set  aside  for  the  respondent.  Mr.  Duckworth,  the  moving  spirit  in  the  Windmill  Place  project,  testified 
that  Goodboys  had  first  wanted  to  go  just  back  to  the  APECO  space  and  to  take  some  extra  space  along  the 
front.  He  persuaded  them  to  take  the  rear  APECO  space  and  forego  the  extra  front  area,  which  was  to  his 
advantage  because  he  had  feared  that  "I’d  be  sitting  with  that  space  forever  ...  empty  and  half-finished". 

By  the  date  of  the  trial,  March  22,  1976,  he  had,  however,  not  rented  the  extra  front  space  and  indeed  had  rented 
less  than  half  the  building.  The  right  arm  of  the  "U"  was  entirely  vacant.  The  front  or  bottom  of  the  "U"  was 
half  vacant,  only  two  sections  totalling  about  3,700  sq.  ft.  having  been  rented  in  addition  to  the  front  space  rented 
by  Goodboys.  The  area  to  the  rear  of  the  original  APECO  space  on  the  left  arm  of  the  "U"  was  slighdy  more 
than  half  rented.  Indeed,  the  project  had  become  a  near  disaster.  Duckworth  when  he  began  the  project  in  1974, 
naturally  expected  he  would  be  able  to  rent  to  100%  capacity  by  mid-1976.  Market  conditions  drastically  changed, 
however,  and  by  1976  the  market  was  glutted  with  rental  space  of  this  type.  Mr.  Duckworth  testified: 

"A.  -  there’s  space  on  the  Halifax  market  for  rent  by  the  hundreds  of  thousands  of  square  feet.  There’s  a  ...  brand 
new  office  space  on  Young  Street  in  Halifax,  a  hundred  and  forty  thousand  square  feet  of  space  that’s  been  sitting 
there  for  months  unrented....  There  are  hundreds  of  thousands  of  square  feet  of  space  in  Burnside  for  rent  right 
now  and  absolutely  nothing  is  being  rented.  Virtually  ...  I  shouldn’t  say  absolutely  nothing  ...  there  is  some 
limited  amount  of  rental  going  on  but  it’s  never  been  this  slow  before.  The  situation  is  going  to  get  worse  before 
it  gets  better  by  virtue  of  the  fact  that  ...  there  are  hundreds  of  thousands  of  square  feet  of  space  under 
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CHAPTER  TWELVE 
RESIDENTIAL  TENANCIES 


A)  INTRODUCTION 

Since  c.  1970  all  Canadian  jurisdictions  have  enacted  separate  statutory  regimes  for  residential 
tenancies.  These  regimes  vary  from  province  to  province.  That  of  Ontario  is  found  in  Part  IV 
of  the  Landlord  and  Tenant  Act,  and  accompanying  regulations,  and  in  the  definition  section 
(s.  1)  of  the  Act. 

It  should  be  noted  that  the  Landlord  and  Tenant  Act  is  not  the  only  statute  that  governs 
residential  tenancies  law  in  the  province.  There  are  other  statutes  directly  relevant  -  principally 
those  dealing  with  rent  review/control  (at  the  time  of  writing)  and  with  protection  of  the 
rental  housing  stock.  There  are  also  statutes  indirectly  relevant,  such  as  the  Human  Rights 
Code  which  prohibits  discrimination  in  the  provision  of  accommodation.  We  will  not  deal 
here  with  any  of  these  other  statutes. 

Residential  tenancies  law  can  obviously  be  set  against  the  general  background  of  some  of  the 
themes  of  this  course  -  particularly  the  ideas  that  "property"  is  a  bundle  of  rights  and  that  the 
content  of  property  regimes  and  the  arguments  supporting  one  or  the  other  are  matters  of 
social  choice.  The  current  Ontario  regime  largely  dates  from  1970,  when  Part  IV  was  added 
to  the  Landlord  and  Tenant  Act,  incorporating  many  of  the  recommendations  of  the  Ontario 
Law  Reform  Commission’s  Interim  Report  on  Landlord  and  Tenant  Law  Applicable  to 
Residential  Tenancies  (1968).  The  security  of  tenure  provisions  of  Part  IV  date  from  1975,  and 
at  that  time  rent  review  was  first  introduced  . 

In  1979  there  was  an  attempt  to  introduce  a  major  reform  in  the  law  through  a  new  statute 
-  the  Residential  Tenancies  Act.  The  Act  contains  much  simpler  language,  intended  to  be 
accessible  to  nonlawyers.  It  also  established  a  Residential  Tenancy  Commission  and  gave  it 
jurisdiction  to  resolve  landlord-tenant  disputes.  In  Reference  Re  Residential  Tenancies  Act. 
[1981]  1  S.C.R.  714  the  Supreme  Court  held  that  the  granting  of  such  jurisdiction  contravened 
s.  96  of  the  B.N.A.  Act  and  was  thus  invalid.  The  unconstitutional,  and  by  far  the  most 
important,  parts  of  the  Residential  Tenancies  Act  have  therefore  never  been  proclaimed.  Part 
IV  of  the  Landlord  and  Tenant  Act,  and  the  courts,  continue  to  govern  residential  tenancies 
in  Ontario. 

The  general  thrust  of  Part  IV  of  the  Landlord  and  Tenant  Act  is  to  make  the  conceptual  basis 
of  residential  tenancies  law  different  to  that  of  commercial  tenancies  in  two  fundamental  ways. 
First,  while  the  commercial  lease  is  still  an  estate,  the  residential  lease  is  a  contract  for 
accommodation.  Second,  while  the  terms  of  the  commercial  lease  are  largely  a  matter  for  the 
parties,  a  residential  contract  for  accommodation  is  in  significant  ways  a  regulated  contract; 
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the  power  of  the  parties  to  make  their  own  terms  is  substantially  curtailed. 

These  two  broad  conceptual  changes  should  inform  your  reading  of  both  the  articles  and 
statutory  provisions  reproduced  immediately  below.  As  you  read,  look  also  for  arguments 
about,  and  evidence  of,  4  general  themes  in  the  legislation: 

1)  The  legislation  imposes  obligations  on  landlords  unknown  to  the  common  law.  See  here 
particularly  the  repair  and  fitness  for  use  provisions. 

2)  The  legislation  seeks  to  deal  with  the  perceived  "inequality  of  bargaining  power"  between 
landlords  and  tenants.  See  here  the  prohibition  of  "contracting  out"  and  the  elimination  of 
landlords’  "self-help"  remedies. 

3)  The  legislation  seeks  to  include  all  (or  almost  all)  forms  of  "residential  accommodation".  See 
here  the  various  definition  and  exclusion  sections  and  consider  them  in  the  context  of  earlier 
material  on  the  distinction  between  leases  and  licenses. 

4)  The  legislation  provides  substantial,  though  by  no  means  complete,  security  of  tenure.  The 
grounds  for  termination  of  tenancies  are  not  included  in  this  part  of  the  chapter  (see  part  C 
below),  but  the  general  scheme  of  Part  IV  can  be  examined. 


S.  Makuch  and  A.  Weinrib,  Security  of  Tenure  (Research  Study  No.  11,  Ontario  Commission 
of  Inquiry  into  Residential  Tenancies,  1985). 

It  was  in  1970  that  Ontario  legislation,  with  amendments  to  the  Landlord  and  Tenant  Act,  first  dealt  specially 
with  residential  tenancies....  The  main  effect  of  the  1970  amendments  to  the  Landlord  and  Tenant  Act  was  to 
bring  about  a  revolution  in  residential  landlord  and  tenant  law  that  has  taken  place  in  other  jurisdictions  as  well. 
There  was  a  change  from  a  property  relationship  on  the  part  of  the  tenant  to  one  closer  to  a  contract  between 
the  landlord  and  tenant,  but  with  the  added  benefit  to  tenants  that  the  provisions  of  the  Act  could  not  be  waived. 
The  amendments  not  only  introduced  contract  principles  into  residential  tenancy  relationships,  but  imposed  a 
duty  on  the  landlord  to  repair  and  maintain  all  rented  premises;  abolished  security  deposits  for  damages  while 
permitting  a  deposit  for  the  last  month’s  rent;  required  the  delivery  of  a  copy  of  the  tenancy  agreement;  abolished 
seizure  of  a  tenant’s  goods;  prohibited  landlords  or  tenants  from  changing  locks  during  occupancy  without  mutual 
consent;  granted  some  protection  from  retaliatory  eviction;  and  provided  that  a  landlord  could  regain  possession 
and  evict  only  under  court  orders. 

These  amendments  did  not  in  themselves  create  security  of  tenure,  but  they  supplied  the  framework  for  it  and 
helped  create  a  rationale  for  it.  It  can  be  argued  that  by  moving  the  landlord  and  tenant  relationship  from  its 
feudal  origins  and  its  preoccupation  with  proprietary  interest  to  a  modern  basis  in  contract  law,  the  legislation 
set  the  basis  for  a  new  security  of  tenure  regime. 

Even  before  overt  security  of  tenure  legislation  tied  to  rent  control  was  introduced,  the  Landlord  and  Tenant  Act 
prohibited  the  granting  of  a  writ  of  possession  to  a  landlord  if  a  reason  for  the  landlord’s  application  was  a 
complaint  by  the  tenant  that  the  landlord  had  violated  a  provincial  statute  or  municipal  by-law  dealing  with 
health  or  safety  standards,  or  more  generally,  an  attempt  by  the  tenant  to  enforce  his  or  her  legal  rights.  Quite 
clearly,  security  of  tenure  was  granted  in  those  circumstances  in  order  to  enforce  the  new  rights  contained  in  Part 
IV  of  the  Act.  In  fact,  the  Act  forbids  the  issuance  of  an  order  for  possession  where  the  landlord  is  in  breach  of 
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(d)  a  reason  for  the  application  being  brought  is  that  the  tenant  is  a  member  of  an  association,  the  primary 
purpose  of  which  is  to  secure  or  enforce  legal  rights  of  tenants,  or  that  the  tenant  is  attempting  to  organize  such 
an  association:  or 

(e)  a  reason  for  the  application  being  brought  is  that  the  premises  are  occupied  by  children,  provided  that  the 
occupation  by  the  children  does  not  constitute  overcrowding  and  the  premises  are  suitable  for  children. 

(4)  A  landlord  shall  not, 

(a)  withhold  reasonable  supply  of  any  vital  service,  such  as  heat,  fuel,  electricity,  gas,  water,  food  or  other  vital 
service,  that  it  is  the  landlord’s  obligation  to  supply  under  the  tenancy  agreement  or  deliberately  interfere  with 
the  supply  of  any  such  vital  service  whether  or  not  it  is  the  landlord’s  obligation  to  supply  such  service  during 
the  tenant’s  occupation  of  the  premises  and  until  the  date  on  which  a  writ  of  possession  is  executed;  or 

(b)  substantially  interfere  with  the  reasonable  enjoyment  of  the  premises  for  all  usual  purposes  by  a  tenant  or 
members  of  his  or  her  household  with  intent  to  cause  the  tenant  to  give  up  possession  of  the  premises  or  to 
refrain  from  asserting  any  of  the  rights  provided  by  this  Act  or  provided  by  the  tenancy  agreement. 


122  (1)  Any  person  who  knowingly  contravenes  section  82,  83,  84,  91,  92,  93,  111,  121,  125,  126  or  127  is  guilty 
of  an  offense  and  on  conviction  is  liable  to  a  fine  not  exceeding  $5,000. 

(2)  Where  a  corporation  is  convicted  of  an  offence  under  subsection  (1),  the  maximum  penalty  that  may  be 
imposed  upon  the  corporation  is  $25,000  and  not  as  provided  in  subsection  (1). 


NOTES 

1)  When  the  current  revised  version  of  the  Ontario  statutes  (R.S.O.  1990)  came  into  force  on 
31  December  1991  the  section  numbers  were  different  to  those  used  in  R.S.O.  1980.  As  a  result 
the  current  section  numbers  are  also  different  to  those  cited  in  most  of  the  cases  in  this 
chapter.  They  are  mostly  "two  below"  the  old  numbers;  that  is,  the  section  82  referred  to  in 
the  190  Lees  Avenue  case  below  is  the  current  section  80,  and  so  on. 

2)  In  Re  Boyd  and  Earl  and  Tennie  Lohn  T.td.  (1984),  7  O.R.  (2d)  111  (H.C.)  the  landlord 
required  the  tenant,  a  female  student,  to  sign  a  one-year  lease,  to  pay  for  the  first  and  last 
months’  rent,  and  to  pay  for  the  remaining  10  months  in  8  pro-rated  monthly  instalments. 
Potts  J.  declared  the  lease  void  on  the  grounds  that  s.84  (now  s.82)  prohibited  security  deposits 
except  for  the  last  month’s  rent.  The  pro-rated  payments  were  a  security  deposit  because  s.  81 
(now  s.  79)  defined  that  term  to  include  any  deposit  for  the  performance  of  any  obligation  of 
the  tenant. 
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(6)  The  landlord  is  to  repair  the  air-conditioning  system,  to  notify  the  tenants  in  writing  when  the  service  begins 
and  terminates,  within  120  days. 

(7)  The  landlord  is  to  repair  the  elevators,  to  post  the  licences.  To  notify  the  tenants  which  elevator  is  to  be  used 
for  move-ins  and  -outs  and  to  require  inspections  once  a  month  for  a  period  of  one  year  from  the  appropriate 
department  of  the  Ministry  of  Consumer  and  Commercial  Relations. 

(8)  He  is  to  repair  and  maintain  the  swimming-pool  in  accordance  with  the  provisions  of  the  Public  Health  Act, 
R.S.O.  1970,  c.377,  and  to  notify  each  tenant  in  writing  of  the  period  in  which  the  pool  will  be  in  use,  that  is, 
the  beginning  date  and  termination  date.  He  has  120  days  to  comply  with  that  order.  I  think  my  reason  for  the 
notification  must  be  obvious  to  the  landlord  in  light  of  that  advertisement. 

(9)  The  landlord  is  to  hire  sufficient  staff  who  are  to  act  as  security  officers  for  the  purpose  of  policing  the 
conduct  of  the  inhabitants  of  the  building  and  the  prohibiting  the  entrance  of  strangers,  within  90  days.  If  you 
wish  I  may  be  spoken  to  as  to  the  number,  if  tenants’  counsel  and  counsel  for  the  landlord  cannot  agree. 

Order  accordingly. 


NOTES 

1)  Other  cases  have  cast  doubt  on  the  suggestion  made  by  O’Connell  J.  that  the  landlord  is 
under  a  duty  to  inspect:  see  McQuestion  v.  Schneider  (1976),  57  D.L.R.  (3d)  537  (Ont.  C.A.), 
albeit  dealing  with  a  different  issue.  The  Residential  Tenancies  Act  would  have  obligated 
tenants  to  give  "prompt  notice  to  the  landlord  of  any  substantial  breach  of  the  [landlord’s 
repair]  obligation  ...  that  comes  to  the  tenant’s  attention". 


2)  On  another  matter  raised  by  O’Connell  J.,  in  Tucker  et  al  v.  Scott  (1980),  22  R.P.R.  255 
(Ont.  Co.  Ct.)  Borins  J.  held  that  a  tenant  was  not  justified  in  withholding  rent  because  of  an 
alleged  breach  of  s.  94.  Application  to  the  court  for  an  abatement  should  be  made.  The  same 
conclusion  was  arrived  at  in  Tenths  Apts  Inc,  v.  Desloges  (1980),  112  D.L.R.  (3d)  185  (Ont. 
Div.  Ct.). 
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3)  In  O.  et  al  v.  Minto  Management  Ltd,  et  al  (1985),  31  C.C.L.T.  158  (Ont.  H.C.)  the 
building  management  company  which  took  care  of  an  apartment  complex  was  found  negligent 
and  liable  to  pay  damages  to  a  female  tenant  who  had  been  raped  by  one  of  their  employees. 
The  plaintiff’s  case  was  based  in  part  on  the  statutory  duty  of  the  landlord  to  maintain  the 
premises  in  a  good  state  of  repair.  Gray  J.  found  the  company  negligent  in  the  following  ways: 

"they  made  available  master-pass  keys  which  permitted  access  to  the  rented  premises  in  the 
complex,  including  the  plaintiff’s,  and  failed  to  adequately  supervise,  regulate  or  control  access 
to  or  uses  of  these  keys; 

they  failed  to  equip  the  plaintiff’s  apartment  with  proper  locks  and  in  particular  with  any 
inside  locking  device  that  would  prevent  others  from  gaining  access  by  keys  or  by  means  of 
some  other  lock-slipping  device  from  the  outside; 

they  knew  or  should  have  known  that  a  lady  was  assaulted  in  another  of  their  rental  units  in 
Navaho  Place  sometime  in  May  of  1982  in  circumstances  similar  to  those  surrounding  the 
assault  of  the  plaintiff  and  in  circumstances  which  would  lead  a  reasonable  person  to  believe 
or  apprehend  that  this  earlier  assault  wa,s  committed  by  a  person  having  access  to  the  rental 
units  by  use  of  keys  from  the  outside,  or  by  means  of  some  other  lock-slipping  device,  and  yet 
the  defendants  failed  to  take  any  adequate  or  cautionary  measures  to  ensure  the  security  of 
their  tenants  in  Navaho  Place  from  such  invasions; 

they  ignored  the  security  recommendations  of  the  Nepean  police  crime  prevention  unit." 

In  response  to  an  argument  that  "what  is  a  good  state  of  repair  is  a  matter  of  fact  and  degree 
in  which  regard  must  be  had  to  the  general  conditions  prevailing  in  the  locality"  and  to  the 
fact  that  "the  evidence  showed  that  the  locking  devices  and  the  system  of  master  keys  were 
both  in  general  use  in  the  community",  the  judge  stated: 

"The  fact  of  the  matter  is  that  the  lock  on  the  plaintiffs’  door  was  not  adequate  or  in  a  good 
state  of  repair.  Locks  which  might  have  been  acceptable  in  Ottawa  generally  would  not,  in  my 
opinion,  be  acceptable  in  this  community  which  I  define  as  the  Navaho  project....  I  do  not 
know  what  key  opened  the  lock  but  it  could  have  been  a  master  key,  a  copied  master  key  or, 
indeed,  any  other  key  if  the  lock  was  as  worn  as  the  witness  Limberger  indicated.  The 
supervision  of  the  keys  generally  by  Minto  was  inadequate,  particularly  in  the  light  of  the 
known  May  incident." 
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interpretation  in  Re  Higgins  and  Mathot.  which  appears  to  me  to  be  more  explicitly  in  accord  with  the  plain 
meaning  of  the  language  of  ss.  105  and  110. 

I  turn  then  to  a  consideration  of  whether  or  not  s.  121  (2) (a)  should  be  invoked  in  favour  of  the  tenant.  Section 
121  (2)  (a)  provides  as  follows: 

"(2)  Upon  any  application  of  a  landlord  for  a  writ  of  possession  a  judge  may,  notwithstanding  any  other 
provision  of  this  Act  or  the  tenancy  agreement, 

(a)  refuse  to  grant  the  application  unless  he  is  satisfied,  having  regard  to  all  the  circumstances,  that  it  would  be 
unfair  to  do  so." 

It  is  appropriate  in  the  circumstances  to  examine  where  the  balance  of  equities  lies.  It  is  clear  on  the  evidence 
that  while  a  regaining  of  possession  of  the  demised  premises  may  furnish  the  landlords  with  a  convenience,  there 
is  no  suggestion  that  it  is  to  become  their  family  home.  Indeed  such  a  claim  would  ring  hollow  given  the  modest 
and  cramped  accommodation  that  the  apartment  above  the  restaurant  would  provide  compared  to  the  landlords’ 
spacious  Mississauga  home.  The  landlords  have  indicated  an  intention  to  effect  certain  changes  to  the  building 
at  1435A  Gerrard  St.  E.,  not  directly  affecting  the  demised  premises.  Given  the  auxiliary  role  that  is  intended  for 
the  demised  premises  there  is  no  indication  that  the  basement  could  not  be  refurbished  to  meet  the  same  ends. 
There  is  no  evidence  that  the  landlords  have  made  any  attempts  to  have  vacated  one  of  the  units  in  the  3-unit 
apartment  building  they  have  on  Pape  Ave.,  a  short  distance  away.  Nor  is  there  any  evidence  as  to  the 
circumstances  of  the  tenants  there. 

The  circumstances  of  the  tenant-respondent  are  patently  in  contrast  to  those  of  the  landlords.  She  is  a  widow  of 
modest  means  who  enjoys  less  than  perfect  health.  She  has  made  a  social  and  psychological  home  where  she  now 
lives  in  an  ethnic  community  of  which  she  forms  a  part.  Her  lack  of  facility  in  the  English  language  greatly 
restricts  the  ease  with  which  she  could  be  integrated  into  a  new  community.  Realistically  speaking,  were  she 
forced  to  relocate,  her  already  limited  options  would  even  be  more  limited.  The  landlords,  on  the  other  hand, 
are  in  much  better  material  circumstances  and  have  more  options  available  to  them.  They  purchased  the  building 
fixed  with  the  knowledge  that  there  was  a  tenancy  agreement  of  some  long-standing  in  place. 

The  point  was  made  in  Lifshitz  v.  Forest  Square  Apartments  Ltd.  (1982),  36  O.R.  (2d)  175,  134  D.L.R.  (3d)  144 
(Div.  Ct.)  that  one  of  the  paramount  policies  of  the  Landlord  and  Tenant  Act ...  was  to  guarantee  some  security 
of  tenure  to  tenants.  Absent  persuasive  reasons  the  courts  ought,  in  my  view,  to  give  effect  to  that  policy;  the 
more  so  when  the  equities  of  case  weigh  in  its  favour.  After  anxious  consideration  of  the  circumstances  of  this 
case  and  the  applicable  principles,  I  am  of  the  view  that  it  would  not  be  unfair  to  refuse  the  application. 
Accordingly,  I  shall  exercise  the  discretion  available  to  me  under  s.  121  (2) (a)  of  the  Act  and  dismiss  the 
application  herein. 


NOTE.  Compare  the  Taffer  facts  with  those  of  Chin  v.  Deiager  (1988),  29  O.A.C.  372  (Ont. 
Div.  Ct.)  where  the  landlord  wanted  a  second  residence  in  order  to  spend  as  much  time  as 
possible  with  her  daughter  who  had  just  undergone  radical  cancer  surgery  and  who  needed 
special  care.  The  application  was  granted. 
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